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Dear Mr. Moskowitz:

This is in response to your letter dated November 29, 2004 concerning the
shareholder proposal submitted to IBM by John C. Harrington. We also have received a
letter from the proponent dated December 8, 2004. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence Coples of all of the correspondence "
also w111 be provrded to the proponent S ‘,g ‘ SRR
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Office of the Vice President New Orchard Road  *. . % e

Assistant General Counsel Armonk, NY 10504

November 29, 2004

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel
450 Fifth Street, N.W.
Washington, D.C. 20549

Subject: 2005 IBM Stockholder Proposal of Mr. John C. Harrington
Ladies and Gentlemen:

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, I am enclosing six
copies of this letter, together with a proposal and statement in support thereof, attached as
Exhibit A hereto (the "Proposal”) from Mr. John C. Harrington, President of Harrington
Investments, Inc. (the "Proponent"). The Proponent dated November 5, 2004, was faxed
and received by International Business Machines Corporation (the "Company" or "IBM) on
November 5, 2004.

IBM believes that the Proposal may properly be omitted from the proxy materials for IBM's
annual meeting of stockholders scheduled to be held on April 26, 2005 (the "2005 Annual
Meeting") for the reasons discussed below. To the extent that the reasons for omission
stated in this letter are based on matters of law, these reasons are the opinion of the
undersigned as an attorney licensed and admitted to practice in the State of New York.

THE PROPOSAL MAY BE OMITTED UNDER RULES 14a-8(bX 1), (bX2) and (f)
BECAUSE THE PROPONENT FAILED TO PROVIDE SUFFICIENT
INFORMATION REQUIRED UNDER SUCH RULES REGARDING HIS
ELIGIBILITY TO SUBMIT A PROPOSAL DESPITE THE TIMELY AND SPECIFIC
REQUEST OF THE COMPANY FOR THE PROPONENT TO FURNISH ALL SUCH
REQUIRED INFORMATION.

As noted above, the Proponent timely faxed the Proposal to IBM on November 5, 2004.
Following receipt of the Proponent’s letter and stockholder proposal, the Company
examined the submission, checked our stock records, and determined that the Proponent
was not an IBM stockholder of record. Since no proof of ownership accompanied the
Proposal, on November 8, 2004, the Company timely faxed back a letter to the Proponent
in Napa, California, seeking proper proof of beneficial ownership. (Exhibit B). Our fax
confirmation page shows that the Proponent received the Company's letter at 20:04 EST on
November 8, 2004 (i.e., 5:04 p.m. in California) (Exhibit C).

In our November 8 letter, we courteously noted that we could not find the Proponent listed
as an IBM stockholder of record, and we requested proof of beneficial ownership of IBM
stock in accordance with the SEC’s regulations.
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Specifically, in the Company’s letter, we noted in the second paragraph:

Please understand that in order to be eligible to submit a proposal for consideration
at IBM’s 2005 IBM Annual Meeting, Rule 14a-8 under Regulation 14A of the SEC
requires that a stockholder must have continuously held at least $2.000 in
market value. or 1% of the company's securities entitled to be voted on _the
proposal at the meeting for at least one year by the date it submits a proposal.

(See Exhibit BYEMPHASIS ADDED)

The Company then went on to outline, in detail, what the Proponent had to do to establish
the proper proof of IBM stock ownership under the SEC's regulations. In pertinent part,
the Company wrote, in the third paragraph of our letter:

We would also appreciate clarification of the status of HII in connection with
the proposal. While you noted in your letter that you are the beneficial owner of
100 shares of IBM stock, you have also stated that HII holds over 19,000 shares
of IBM stock. If you are also filing this proposal in the capacity of the
registered investment advisor and manager of assets for those individuals and
institutions holding such other shares of IBM stock at HII, in addition to
providing us with proper proof of your ownership, you will also need to provide
IBM with documentation from the beneficial owners of those other shares held
at HII evidencing their intent to file the proposal or of your authorization to act
on their behalf. I will need to receive all of the above information together
with proper proof of all beneficial IBM stockholdings supporting the submission
in a manner consistent with SEC regulations. In this connection. as a
beneficial owner of stock. eligibility to file a proposal can be proven to the
company in one of two ways: The first way is to submit to the company a
written statement from the record holder of the securities (usually a broker
or_bank) verifving that at the time the proposal was submitted the beneficial
holder(s) continuously held the requisite securities for at least one year. We
also need to receive a written statement from the beneficial holder(s) that such
beneficial holder(s) intend to continue to hold the securities through the date of
the meeting of shareholders.

(See Exhibit B)Y(EMPHASIS ADDED)

Finally, the Company called to the Proponent's attention the Commission’s 14-day time
limitation to reply to the Company with all of the required information, writing in the
fourth paragraph: ' o

Please understand that all of the documentation requested in this letter must
be sent to my attention at the above address within 14 calendar days of the
date you receive this request.

(See Exhibit B)(EMPHASIS ADDED)

After receiving IBM's letter, the Proponent promptly contacted his broker, Charles Schwab
& Co., Inc. (hereinafter "Schwab"). The Proponent instructed Schwab to respond directly
to the undersigned with the beneficial ownership information IBM requested.
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The next dayv, November 9, 2004, both the Proponent and Schwab responded by fax to
IBM's request. -

In his fax response dated November 9, 2004, the Proponent specifically clarified that he
was filing the Proposal solely on his own behalf, as the beneficial owner of 100 shares of
IBM stock. (Exhibit D).

Under a fax cover sheet correctly dated November 9, 2004, Schwab faxed IBM a separate
letter, addressed directly to the undersigned, dated "November 8, 2003". (sic) (Exhibit
E). The fax letter from Schwab will sometimes be referred to for convenience as the
"Broker’s Letter".

On November 18, 2004, the Proponent sent IBM a second letter (Exhibit F). Therein, the
Proponent stated that he understcod I had already received a copy of the Broker's Letter

by fax from Schwab on November 9, but that he was enclosing the original of the Broker's

Letter for my files. No other information was contained in the Proponent's November 18,

2004 submission to IBM. The deadline for sending additional materials was November 22,
and no further correspondence has been received from either the Proponent or Schwab.

The Broker’s Letter, while promptly dispatched in direct response to my November 8, 2004
fax request to the Proponent for proper proof of beneficial ownership, was defective in
multiple respects. The Broker's Letter did not provide information sufficient to prove that
the Proponent maintained continuous beneficial ownership of the requisite amount of IBM
stock for the relevant period, as I had specifically requested of the Proponent in my
November 8, 2004 letter. As a result, and as described in detail below, the Proponent is
ineligible to have IBM further consideér his Proposal for inclusion in our 2005 proxy
statement under the applicable SEC rules clearly outlined in our November 8 letter.

First, the Company clearly pointed out to the Proponent that we needed proof in the form
of “a written statement from the record holder of the securities (usually a broker or bank)
verifving that at the time the proposal was submitted the beneficial holder(s) continuously

held the requisite securities for at least one vear.” The Broker’s Letter utterly failed to
address or otherwise provide such required information.

As noted above, the Proposal was submitted to IBM on November 5, 2004. Curiously, the
Broker's Letter was dated November 8, 2003. almost a vear earlier than the date the
Proposal was filed. Whether the Broker's Letter is hopelessly stale, or otherwise incorrect

on its face in multiple respects, as described below, it is defective, and fails to meet SEC
requirements.

In addition, the Broker's Letter makes no reference whatsoever to the Proposal or the date
it was submitted to IBM. Instead. the Broker’s Letter states only that Proponent “has
continuously held at least $2000 in market value of IBM for at least one yvear.” What does
this mean? That the Proponent held IBM stock for one vear as of November 8, 20037

Even if that statement were true, it does not -- and cannot -- mean the Proponent held stock
continuously for at least one year at the time the Proposal was submitted (November 5,
2004). o

Moreover, even if we to accept, arguendo, that the year on the letter was just incorrectly
typed 2003 instead of 2004, the Broker's Letter would still be defective, as it would not
substantiate continuous beneficial ownership of IBM stock for at least one year at the time
the Proposal was submitted. Indeed, there is absolutely nothing in the Broker’s Letter
which substantiates that the Proponent continuously held at least $2000 of IBM stock for at
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least one year at the time the Proposal was submitted. Since the Proposal was submitted
on November 5, 2004, we would have needed to have timely been furnished with
independent proof that the Proponent continuously held the requisite amount of IBM stock
from November 5, 2003 forward. In this connection, IBM had specifically asked the
Proponent in our November 8 letter for proof from the record holder:

“that at the time the proposal was submitted the beneficial holder(s) continuously
held the requisite securities for at least one year.”

Not only was no such proof furnished, the additional information set forth in the Broker's
Letter regarding "transactions" in the Proponent's account utterly fails to support the
Proponent's claim of continuous beneficial ownership for the relevant one vear period. 1In
this connection, we are puzzled over the tabular listing Schwab presented, which Schwab
stated to represent:

"all the transactions for the symbol IBM--International Business Machines Corp.
(IBM) for the period November 8, 2003 to present."”

A review of the items in such listing reveals them to be four separate dividend payments.
Yet. contrary to Schwab's representation, none of the 4 dividend payments it listed were
transactions effected during "the period November 8, 2003 to present." Instead, the
dividends payments listed by Schwab were quarterly payments credited to the Proponent
on 12/10/02, 3/10/03, 6/10/03, and 9/10/03. Clearly, none of these 4 payments were made
either during: (i) the period represented by Schwab in the Broker's Letter ("November §,
2003 to present") or (ii) the one year period preceding the submission of the Proposal.

IBM paid dividends over the course of the last year. If the Proponent held our stock over
the last year, he would necessarily have received quarterly dividends on IBM stock over the
last year. The fact that the Broker's Letter recorded no IBM dividends over the last year
-- when such letter expressly stated that the listing would contain "all the transactions for
the symbol IBM--International Business Machines Corp. (IBM) for the period
November 8, 2003 to present" -- further confuses an already hopelessly confusing and
defective Broker's Letter.

The defective Broker's Letter is the only independent proof submitted in response to our
November 8, 2004 letter to corroborate the Proponent's claim of eligibility to file the
Proposal this vear, and since the fourteen day time frame for furnishing such information
to IBM has long expired, the Proposal should properly be excluded under Rules
14a-8(b)(1), (b)(2) and (f).

The Proponent is an experienced stockholder proponent, having filed proposals with IBM
and other companies in past vears. He is very familiar with the beneficial ownership
requirements. In fact, last vear IBM included a stockholder proposal from the Proponent
in our proxy materials without challenge since he had timely and properly proved his
beneficial ownership last year. This year, however, he has not done so.

As noted above, the Broker's Letter fails to corroborate any IBM stock ownership over the
past vear, as required by SEC regulations, and as called out to the Proponent by the
Company. In short, there is nothing whatseever in the Broker’s letter to corroborate that
the Proponent continuously held '

“at least $2,000 in market value, or 1% of the company's securities entitled to
be voted on the proposal at the meeting for at least one year by the date it
submits a proposal,” '
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stock ownership coupled with broker letter also properly determined to be insufficient
proof of beneficial ownership under Rule 14a-8(b)). The same result should apply here.

Under the Commission’s rules, the burden of establishing proof of continuous

beneficial ownership under Rule 14a-8 is on the stockholder, and here, the Proponent
simply failed to meet that burden. Under Rule 14a-8(f), the Company timely and
courteously notified the Proponent that the Company required proper proof of continuous
beneficial ownership of IBM stock, as required by Rule 14a-8(b), and we further advised
specifically what would constitute such proper proof. The Company also advised the
Proponent of the 14 day time period in the Commission’s regulations for furnishing such
information to the Company. After having received a timely, clear and specific request for
all of the information required by the SEC's regulations, the Proponent subsequently failed
to provide the information called out by the Company which would prove that the
Proponent continuously held the minimum amount of IBM shares for the requisite period.

Because the Proponent failed to respond with the proper information required by Rule
14a-8(b) to prove his claim of continuous beneficial ownership of IBM stock, IBM now
respectfully requests your advice that the Division will not recommend any enforcement
action to the Commission if IBM omits the instant Proposal from our proxy materials being
prepared for the 2005 Annual Meeting under Rules 14a-8(b) and (f).

We are sending the Proponent a copy of this submission, advising him of our intent to
exclude the Proposal from the proxy materials for the 2005 Annual Meeting. The
Proponent is respectfully requested to copy the undersigned on any response that the
Proponent may choose to make to the Commission. If you have any questions relating to
this submission, please do not hesitate to contact the undersigned at (914) 499-6148.
Thank you for your attention and interest in this matter.

Very truly yours,

Ah}wﬁfﬁ.M@QRw@

Stuart S. Moskowitz
Senior Counsel
copy, with exhibits, to:

John C. Harrington
Harrington Investments, Inc.
1001 2nd Street, Suite 325
Napa, CA 94559
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Exhibit A

International Business Machines Corporation (“IBM")

IBM's request to exclude stockholder proposal from
2005 Proxy Statement pursuant to Rule 14a0-8
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HARRINGTON

INVESTMENTS, I NG

November 5, 2004

Samuel 1. Palmisano

Chatrman & CLO

Intemational Business Machincs Corporation
New Orchard Road

Armonk, New York 10504

Re: Sharcholder Proposal
Dear Mr! Palmisano:

Harington Investiments, Inc. (HI) is a registered investment advisor managing assets for individuals and
institutions concerned with a social as well as financial return. The clicats of HII ure the beneficial
owners of over 19,000 shares of IBM stock. Last year 1 filed a sharcholder resolution asking IBM to
adopt the China Principles. These principles are intended to protect human and labor rights in China. At
the time, we felt it was wmportant for our company to take an active role in upholding these standards
by signing onto the principles. As you may remember, over 10% of the voting shareholders agreed
with us. We¢ believe it timely (o address this issue again due to the international pressurcs currently
being placed on China as the upcoming host ot the 2008 Summer Olympic Games.

Thercfore, [ am filing the enclosed shareholder resolution, in accordance with Rule 14a-8 of the General
Rules and Regulations of the Sccurities Act of 1934, for inclusion in our company’s 2005 proxy material.
I am the benelicial owner of 100 shares of IBM stock. The shares were purchased prior to one year from
the date of this letter and have been continuously held since the date of purchase. They will remain i the
account at least until afier the 2005 annual meeting of shareholders. I will be providing verification of my
ownership position.

The resolution serves to express my continuing and growing concern about human rights issues, including
low wages and dangerous working conditions existing in factonies in China. We would like to sce [BM
become a signatory of the China Business Principles and participate in the China Business Principles
Working Group.

If you desire to discuss the substance of the proposal plesse contact Robeért Rosoff. Coordinator of the
China Business Principles Working Group (415-66%-7140). Also, feel free to contact Pen Paync at
Harrington nvestments if you require clarification of my actions (707-252-6166). 1 look forward to
heanng from you.

Sincerely,

. F‘ur‘rington
President

1001 2ND SYREET, SUITE 325 NAPA, CALIFORNIA 54559 707-252-6166 £00-789-0154 FAX 707-257-7923 @
HARRINVONAPANET NET WWW HARRINGTONINVESTMENTS.COM
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CHINA BUSINESS PRINCIPLES
FOR RIGHTS OF WORKERS IN CHINA

WHERLEAS: our company's business practices in China respect human and labor rights of workers. The first nine
principles below were designed o commit a company 10 a widely accepted and thorough set of buman and [abor rights
standards [or China. They were defined by the [nternational Labor Organization and the United Nations Covenauts vn
Economic, Social & Culrural Rights. and Civit & Political Rights.

(1) No goods or products produced within ur company's faclliries or those of supplicts shall be mamifacwured by
bonded labor, forced Iabor, within prison camps or as part of reform-through-labor or reeducation-through-labor
programs.

(2) Our facilities and supplicrs shall adhere o wages that meet workers' basic needs, [air and decent working hours, and
at & minimum, 1o the wage and hour guidelines provided by China's national labor laws.

(3) Qur facilitics and suppliers shall probibit the usc of corporal punistuncnt, any physical, sexual or verbal abuse or
harassment of workers.

{4) Our facilitics and suppliers shall use production methods that do nol negatively affect the worker’s occupational
safety and health

(5) Our facilities and suppliers shall not call on police or military o emer their premises to prevent workers from
exercising their rights.

(6) We shall undertake to promote tie [ollowing freedoms among our employees and the employees ol our suppliers:
freedom of association and assembly, including the rights to f{orm unions and bargain collectively: freedom of
expression. and freedom from arbiwrary arrest or detention,

(7) Company employces and those of our suppliers shall not face discrimivation in hiring, remuneralion or promotion
based on age, gender, marital status, pregnancy, ethmicity, region ol origin, labor, political or religinus sctivity. or on
involvement in demonsirations, past records of arrests or imternal exile for peacelul protest, or membersiip io
organizations committed (o non-violent social or political change.

(8) Our facilities and supplicrs shall use environmentally responsible metheds of production at have minimum adverse
impact on land, air and water quality.

(9) Our facilities and supphiers shafl prohibit child labor, at a minimum comply with guidelines on minimum age for
employment withia China’s national labor laws.

(10) We will not scll or provide products or iectuwlogy in China that can be used 10 comuit human rights violations or
fabor rights abusc.

(11) We will issuc annual statements to the China Working Group detailing our cfforts to uphold these principles and o
promote these basic {reedoms.

RESOLVED: Swcldiolders request the Board of Directors to make all possible lawlui efforts to implement and/or
Licrease activity on cach of the principles named above in the People’s Republic of China.

SUPPORTING STATEMENT: As U).S. companias impoit more goods, consumer and sharcholder concern is growing
abeul working conditions in China that fall below basic standavds of {air and humane treaunent, We hope that our
corpany can prove (o be 4 leader in its industry and embrace these principles.

NAILT AR 2004 19: 49 772577323 PARGE. 83



Exhibit E

International Business Machines Corporation (“IBM")

IBM's request to exclude stockholder proposal from
2005 Proxy Statement pursuant to Rule 14a-8
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Office of the Vice President New Orchard Road

Assistaru General Counsel Armonk, NY 10504
VIA FAX
707-257-7923 November 8, 2004

John C. Harrington, President and CEO
Harrington Investments, Inc.

P.O. Box 6108

Napa, CA 94581-1108

We are hereby acknowledging receipt of your November 5 submission to Mr. Samue} J. Palmisano, IBM Chairman, in which
you included a stockholder proposal entitled “China Business Principles for Rights of Workers in China.” Inasmuch as your
filing relates to IBM’s 2005 proxy statement, I have been asked by our corporate secretary, Daniel E. O'Donnell, to provide
you with this notice to ensure that you understand and satisfy all requirements in connection with such submission.

Please understand that in order to be eligible ro submit a proposal for consideration at IBM's 2005 IBM Annual Meeting,
Rule 14a-8 under Regulation 14A of the SEC requires that a stockholder must have continuously held ac least $2,000 in
market value, or 1% of the company's securities entitled to be voted on the proposal at the meeting for at least one year by
the date it submits a proposal. The stockholder must continue to hold those securities through the date of the meeting and
must so indicate to us. In an attempt to substantiate your stock ownership, following receipt of your proposal, we diligently
searched our books and records, but were unable to find either you or Harrington Investments, Inc. (“HII") listed as record
holders of IBM stock. If either you or HII are in fact stockholders of record, we apologize for not locating you in our own
records, and in such case, we will need for you to advise me precisely how your IBM shares are listed on our records.

. We would also appreciate clarification of the status of HII in connection with the proposal. While you noted in your letter

that you are the beneficial owner of 100 shares of IBM stock, you have also stated that HII holds over 19,000 shares of 1IBM
stock. If you are also filing this proposal in the capacity of the registered investment advisor and manager of assets for those
individuals and institutions holding such other shares of IBM stock at HII, in addition to providing us with proper proof of
your ownership, you will also need to provide IBM with documentation from the beneficial owners of those other shares held
at HII evidencing their intent to file the proposal or of your authorization to act on their behalf. I will need to receive all of
the above information together with proper proof of all beneficial IBM stockholdings supporting the submission in a manner
consistent with SEC regulations. In this connection, as a beneficial owner of stock, eligibility to file a proposal can be proven
to the company in one of two ways: The first way is to submit to the company a written statement from the record holder of
the securities (usually 2 broker or bank) verifying that at the time the proposal was submitted the beneficial holder(s)
continuously held the requisite securities for at least one year. We also need to receive a written statement from the
beneficial holder(s) that such beneficial holder(s) intend to continue to hold the securities through the date of the meeting of
shareholders.  The second way to prove ownership applies only if a stockholder has filed a Schedule 13D (17 CF.R.
§240.13d-101), Schedule 13G (17 C.F.R. §240.13d-102), Form 3 (17 C.F.R. §249.103), Form 4 (17 CF.R. §249.104)
and/or Form 5 (17 C.F.R. §249.105), or amendments to those documents or updated forms, reflecting ownership of the
shares as of or before the date on which the one-year eligibility period begins. If the stockholder filed one of these documents
with the SEC, it may demonstrate eligibility by submitting to the company: (A) A copy of the schedule and/or form, and any
subsequent amendments reporting a change in its ownership level; (B) Its written statement that it continuously held the
required number of shares for the one-year period as of the date of the statement; and (C) Its written statement that it
intends to continue ownership of the shares through the date of the company's annual meeting.

Please understand that all of the documentation requested in this letter must be sent to my attention at the above address -
within 14 calendar days of the date you receive this request. Thank you for your consideration in this matter.

Very truly yours,
SoacdtH R

Stuart S. Moskowitz
Senior Counsel
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Exhibit &

International Business Machines Corporation (“IBM”)

IBM's request 1o exclude stockholder proposal from
2005 Proxy Statement pursuant to Rule 14a-8
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Office: of the Vice President New Orchurd Rowd
Assistant General Counsel Armonk, NY 10501
ViA FAX
707-257-7923 November 8, 2004

Joha C. Hursington, President and CEO
Harrington lnvestments, Inc.

P.O. Box 6108

Napa, CA 94581-1108

We are hereby acknowledging receipt of your November 5 submission to Mr. Samucl ], Palnisano, IBM Chairman, in which
you included a stockholder propossl entieled “China Business Principles for Rights of Workers in China.” Inasmuch as your
filing relates to IBM's 2005 proxy statement, I have been asked by our corporate secretary, Daniel E. O'Donnell, to provide
you with this notice to ensure that you understand and satisfy all requirements in connection with such submission.

Please understand that jn order to be cligible to subnyt 2 proposal for consideration at IBM's 2005 IBM Annual Meeting,
Rule 14a-8 under Regulution 144 of the SEC requires that a stockholder must have continnously held at lease $2,000 in
marker value, or 1% of the company's secutitics entitled to be voted on the proposal at the meeting for at least one year by
the date it sulunits a proposul. The stockholder muse continue to hold those securitics through the date of the mecting and
muse so indicare to us. 1n an strempt to substantidte your stock ownership, following receipt of your proposnl, we diligentdy
searched our bouks sad records, but were unable to find either you or Harrington Investments, Inc. (“HII*) listed as record
holders of 1BM stock. If cither you or HIT are in face scockholders of record, we apologize for nor locating you in our own
records, and in such case, we will need for you to advise me precisely how your IBM shares are Listed on our records.

We would also appreciate clarification of the status of HII in conncction with the proposal. While you noted in your letter
that you are the beneficial owner of 100 shares of IBM scock, yon huve also stared thae HII holds over 19,000 shares of 1BM
stock. If you are also filing this proposal in che capacity of the registered investment sdvisor and msnager of assets {or those
individuals end institutions holding such other shares of IBM stock ac HII, in addition to providing us with proper proof of
your ownetship, you will also need co provide 18M with docomentation from the beneficial owncrs of those other shures held
at HII evidenting their intenc to file che proposal or of your authorizazion to act on their behnlf. I will need to receive all uf
the above information toguther with proper proof of all bepeficial IBM stockholdings supporting the sulwnission in a manner
consistent with SEC regulacions.  In this eonnection, as a beneficin} owner of stock, eligibility to filc a propusal cun be proven
to the company inone of two ways:  The fitst way is to subinit te the company # writtep stutewene from the record holder of
the secorities (usually a broker or bank) verifying thac ar the rine the proposal was submitced the beneficial holder(s)
coutipuously held the requisite securities for at least onc yesr. We also need to receive a written statement from the
heneficial holder(s) that such beneficial holder(s) intend to contimue to hold the securiries through the date of the meeting of
shareholders,  The second way to prove owncrship spplies only if o stockholder has filed a Schedule 13D (17 CER.
§240.13d-101), Schedule 13G (17 C.F.R. §240.13d-102), Form 3 (17 C.L.R. §249.103), Form 4 (17 CFR. §249.104)
and/or Fonm 5 (17 CILR. §249.105), or amendments to those documents or updared forms, reflecting owoership of the
shates as of or before the date on which che one-year eligibility period begins. 1t the stockholder filed one of these documents
with the SEC, it may demonsuarc cligibility by submitting to the company: (A) A copy of the schedulc and/or form, and any
sulsequent amendments reporting & change in irs ownership level; (B) fts written statement that it contiouocusly held the
required nmmber of shares for the onc-ycar period as of the date of the scatement; and (C) 1ts written statement that Jt
intends to continue ownership of the shares thraugh the dare of the company's svsual meeting.

Please understand that ail of the documencacion requested in this Jetter muse be seat to my attention at the ghove addeess
within {4 calendar days of the dace you receive this request. Thank you for your considerution in this imareer.

Very ceuly yours,

HoaciH e

Seuare 8. Moskowitz
Sepior Counsel




Exhibit v

International Business Machines Corporation (“IBM")

IBM's request to exclude stockholder proposal from
2005 Proxy Statement pursuant to Rule 140-8
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: November 9, 2004

Stuart S. Moskowitr,
Sentor Counsel

New OQrchard Road
Armonk, NY

Re: Shareholder Proposal
Dcar Mr. Moskowile:

Let me assure you, [ [iled the sharcholder resolution entitled “China Business Principles for
Rights of Workers in China”™ on my own behalf| in accordance with Rule 14a-§ of the General
Rules and Regulations of the Securities Act of 1934, for inclusion in our company’s 2005 proxy
material. [ am the beneficial owner of 100 shares of IBM stock. The shares were purchased prior
to one year {rom the datc of this letter and have been continuously held since the date of
purchase. They will remain in the account at least until atter the 2005 annual meeting of
sharcholders. You should already have received verification of my ownership position from my
broker, Charles Schwab & Co., Inc.

If you require any further explanation or documentation please contact my office at 707-252-
6166. Thank you for your prompt allention to my proposal.

1001 2ND STREET. SUITFE 325 NAPA, CALIFORNIA 91588 707 252-6166 800-78%.0154 FAX 707-257-7823 @
HARRINVENAPANET.NCT WWW HARRINGTONINVESTMENTS.COM

i
|
|
|
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Exhibit E

International Business Machines Corporafion (“IBM™)

IBM's request to exclude stockholder proposal from
2005 Proxy Statement pursuant to Rule 14a-8
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W Schwab
INSTITUTIONAL

Facsimile Cover Sheet

To: Stuart Moskowitz

Company: 1BM
Phone:
Fax: 914-499-6445

From: Traci Beesch IST Team 3

Company: Charles Schwab & Co Inc
Phone: 877-615-2386
Fax: 877-283-2748

Date: 11/9/04
Pgs include cover pg: 2

The information contained in this communication is solely intended for the use of the addressee and may be confidenrial,
Materlals contained in this sransmission are for informational purposes only and are not a recommendation, solicitation or
an offer to buy or sell any sccurities or other instruments based on such securities. Informatior is obrained from sources
believed 1o be refiable; however, Schwab makes no other claim regarding its accuracy, completeness or reliability. Schwab
doeys not assess the suitability or give any aysurunce about the poiennial value of any particular invesiment or security, Any
opinions expressed are subject 1o change without notice. The informarion herein is not intended to be uscd as ihe sole basis
of investment decisions, Schwab, its affiliates, and/or their employees and/or directors may have positions in securities
referenced herein and may, as principal or agent, buy from or sell (o customers. Consultants to Schwab may have, or may
have clients with, positions in securities referenced herein. Schwab or its aoffiliates may perform or selicit invesiment
banking or other services from any company menrioned in this material. Unauthorized use, disclosure or copying is strictly
prohibited and may be unlawful, If you have received this communicatlon in error, please immediately contact the phone
number listed above.

Schwab Institutional is a division of Charles Sehwab & Co., Inc. ("Schwab”). Member SIPC/NYSE.
(0002-03270)

XINJOHd IS T Z968SS€209 XVd TT:0T ¥00Z/60/11



chavies SCHWAB

PO Box 52013 Phoenix Arizona 85072-2013 INSTITUTIONAL

November &, 2003

Stuart S. Moskowitz

Senior Counsel

International Business Machines Corporation
New Orchard Road

Armonk, New York 10504

RE: John C Harrington SEP-IRA International Business Machines Corp. Stock
Ownership (IBM)

Dear Stuart S. Moskowitz:

This letter is to verify that the John C Hamngton SEP-IRA account (Charles Schwab
account #4130-6451) has continuously held at least $2000 in market value of IBM for at
least one year. The following are all the transactions for the symbol IBM-Intemational
Business Machines Corp. (IBM) for the period from November 8, 2003 to present.”

091003 DIV IBM INTL BUSINESS MACHINES ' 16.00C

061003 DIV IBM INTL BUSINESS MACHINES 16.00C

031003 DIV IBM INTL BUSINESS MACHINES | 15.00C

121002 DIV IBM INTL BUSINESS MACHINES 15.00C

Current holdings:

IBM 100L INTL BUSINESS MACHIN'ES 93.2800 9328.00MVL

If you need additional information to satisfy your requirements, please feel free to contact
me at (877)-615-2386.

Sincerely,

T (5o

Traci Beesch
Schwab Institutional Group

CC: John Harrington

Schwab [nztiutions! 1z & diizlon of Charkez Schwab & Co, Ine ("Schwab). Member SIPC/NYSE (TRQ1054PX-02

zZoom YINJOHd IS ¢96869€209 XVd T1:0T ¥002,/60/11



Exhibit |

International Business Machines Corporation (“IBM")

IBM's request to exclude stockholder proposal from
2005 Proxy Statement pursuant to Rule 14a0-8
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November 18, 2004

Stuart S. Moskowitz
Senior Counsel
IBM

New Orchard Road
Armonk, NY 10504

Re:  Proof of Ownership

Dear Mr. Moskowitz:

Please find the enclosed letter from Charles Schwab & Co., Verifying proof of stock ownership
of International Business Machines (IBM) for John C. Harrington. This letter satisfies the SEC
rule 14-a(8)(b).

This letter accompanies my previously submitted shareholder proposal regarding human and
labor rights in China. I understand you received a copy of the Schwab letter by fax on

November 9; however, I am enclosing the original for your files.

Please do not hesitate to contact me if you should care to discuss this letter. Thank you.

1001 2ND STREET, SUITE 325 NAPA, CALIFORNIA 94559 707-252-6166 800-788-0154 FAX 707-257-7923 @
HARRINV@NAPANET.NET WWW.HARRINGTONINVESTMENTS.COM
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 SCHWAB

PO Box 52013 Phoenix Arizona 85072-2013 INSTITUTIONAL

November 8, 2003

Samuel J. Palmisano

Chairman & CEO

International Business Machines Corporation
New Orchard Road

Armonk, New York 10504

RE: John C Harrington SEP-IRA International Business Machines Corp. Stock
Ownership (IBM)

Dear Samuel Palmisano:

This letter is to verify that the John C Harrington SEP-IRA account (Charles Schwab
account #4130-6451) has continuously held at least $2000 in market value of IBM for at
least one year. The following are all the transactions for the symbol IBM-International
Business Machines Corp. (IBM) for the period from November 8, 2003 to present.”

091003 DIV  IBM INTL BUSINESS MACHINES 16.00C

061003 DIV IBM | INTL BUSINESS MACHINES 16.00C

031003 DIV IBM INTL BUSINESS MACHINES 15.00C

121002 DIV IBM INTL BUSINESS MACHINES 15.00C

Current holdings:

IBM 100L INTL BUSINESS MACHINES  93.2800 9328.00MVL

If you need additional information to satisfy your requirements, please feel free to contact
me at (877)-615-2386.

Sincerely,

T toah

Traci Beesch
Schwab Institutional Group

CC: John Harrington

V12 7004

Schwab Institutional is a division of Charles Schwab & Co, Inc. (*Schwab”). Member SIPC/NYSE. LTR21054PX-02
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December 8, 2004 SRR

U.S. Securities and Exchange Commission
Division of Corporate Finance

Office of Chief Counsel

450 Fifth Street, NW

Washington, DC 20549

Re:  IBM’s Omission of John C. Harrington’s 2005 Shareholder Proposal
Ladies and Gentlemen:

[ am responding to the letter of November 29, 2004 from International Business Machines
Corporation (IBM) stating the company’s intent to omit my shareholder proposal from the proxy
materials for IBM’s annual meeting of stockholders to be held on April 26, 2005. T have enclosed
six copies of this response.

I was dismayed to read the letter from Mr. Stuart S. Moskowitz, Senior Counsel for IBM,
because, unfortunately, his statement of the facts is completely accurate. My broker, Charles
Schwab & Co., Inc. (Schwab), did fax his office a defective proof of ownership document. It
appears that the Schwab representative inadvertently sent a copy of last year’s proof of
ownership document, forgetting to update the information. (This same resolution was filed last
year.) In addition, my staff inadvertently mailed the hard copy of the document to Mr.
Moskowitz for his files, unaware of the document’s defects.

1 apologize for any inconvenience caused by these errors. I can certainly understand why Mr.
Moskowitz found the document confusing. However, I request the Commission allow my
proposal to be included in the company’s proxy materials based on the consideration of four
facts:

1) As Mr. Moskowitz pointed out, I did respond to IBM’s request for proof of my stock
ownership in a “timely” manner, submitting the information by fax the next day.

2) As Mr. Moskowitz also concedes, I provided the appropriate response by “promptly”
contacting my broker and instructing him to respond directly to IBM with the beneficial
ownership information requested.

3) Since Mr. Moskowitz acknowledges receiving the defective document on November 9,
2004, the company had 13 days in which to notify me of the problem. The company
failed to do this. Had I been notified, [ would have had ample time to remedy the
situation by providing the correct documentation within the 14 day period following their
initial request.

1001 2ND STREET, SUITE 325 NAPA, CALIFORNIA 94559 707-252-6166 800-788-0154 FAX 707-257-7923 @
HARRINV@NAPANET.NET WWW.HARRINGTONINVESTMENTS.COM




charies SCHWAB

- PO Box 52013 Phoenix Arizona 85072-2013 INSTITUTIONAL

December 1, 2004

Stuart S. Moskowitz

Senior Counsel

International Business Machines Corporation
New Orchard Road

Armonk, New York 10504

RE: John C Harrington SEP-IRA International Business Machines Corp. Stock
Ownership (IBM)

Dear Stuart S. Moskowitz:

This letter is to verify that the John C Harrington SEP-IRA account (Charles Schwab

account #4130-6451) has continuously held at least $2000 in market value of IBM for at

least one year. The following are all the transactions for the symbol IBM-International
Business Machines Corp. (IBM) for the period from November 5, 2003 to present.

IBM 091004 QDV INTL BUSINESS MACHINES 18.00C
IBM 061004 QDV INTL BUSINESS MACHINES- 18.00C
IBM 031004 QDV INTL BUSINESS MACHINES 16.00C
IBM 121003 QDV INTL BUSINESS MACHINES 16.00C
Current holdings:

IBM 051002 100L INTL BUSINESS MACHINES  94.2400 9424.00MVL

If you need additional information to satisfy your requirements, please feel free to contact
me at (877)-615-2386.

Sincerely,
e

Traci Beesch
Schwab Institutional Group

T e e it
[ AR

R

CC: John Harrington

Schwab Institutional is a division of Charles Schwab & Co, Inc. (*Schwab"). Member SIPC/NYSE, LTR21054PX-02



charles SCHWAB

PO Box 52013 Phoenix Arizona 85072-2013 INSTITUTIONAL

December 7, 2004

Stuart S. Moskowitz

Senior Counsel

International Business Machines Corporation
New Orchard Road

Armonk, New York 10504

RE: John C Harrington SEP-IRA — Charles Schwab & Co., Inc 4130-6451
International Business Machines Corp. Stock Ownership (IBM)

Dear Stuart S. Moskowitz:

This letter is to confirm that John C. Harrington purchased 100 shares of IBM on 5/7/02
(see attached trade confirmation). These shares have been held continuously since their
purchase in this account.

The current share balance and value is as of 12/6/04:

IBM 051002 100L INTL BUSINESS MACHINES 97.6700 9767.00MVL

If you need additional information to satisfy your requirements, please feel free to contact
me directly at (877)-615-2386.

Sincerely,

Traci Beesch
Schwab Institutional Group

CC: John Harrington

RECEWED R
DEC 08 2004

Schwab Institutional is a division of Charles Schwab & Co, Inc. (*Schwab”), Member SIPC/NYSE. LTR21064PX-02
|
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INSTITUTIONAU Custodial and brokerage scrvices provided by Charles Schwab & Co., Inc. Member SIPC/NYSE.

TRADE CONFIRMATION—CUSTOMER COPY

Retain For Your Records

Mail To

E TRF <6 00003465 000000004588 0001 20020507
JOHN C HARRINGTON

Account Number: 4130-6451
Page 1 of 1

CHARLES SCHWAB & CO INC CUST 3
SEP-IRA 2
2457 ATLAS PEAK ROAD i
NAPA CA 94559
| Security Description ]
Action BOUGHT
INTL BUSINESS MACHINES Symbol: 1BM Trade Date: 5/07/02
Security No./Cusip: 459200-10-1 Settlement Date: 5/10/02
Branch Code: FSYY Type: Cash
Quantity Price - Principal Fees & Charges Total Amount
100 $76.61 $7,661.00 Commission: $29.95 $7,690.95
For alt of the above:

Unless you have already instructed us differently, we will: hold this security in your account.
Executed Over The Counter
Unsolicited trade

. o
Capacity code A o
o
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o
w
»
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(34
o
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o
—
Schwab Institutional® is a division of Charles Schwab & Co., Inc.
Please see reverse for terms, conditions and capacity code definitions.
TRE YY1 : pacity SrC
E TRF <6 00003465 000000004688 D001 20020507 N d



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



‘ Response ofthe Ofﬁce ofChlefCounseE R R ) o
. Division ofCorporatlon Fmance R R L SR T L

Re: International Business Machines Cofporation
Incoming letter dated November 29, 2004

The proposal relates to 1mplementmg and/or increasing activity on pr1n01p1es set
forth in the proposal.

There appears to be some basis for your view that IBM may exclude the proposal
under rule 14a-8(f). We note that the proponent failed to supply, within 14 days of
receipt of IBM’s request, documentary support sufficiently evidencing that he satisfied

/the minimum ownershlp requirement for the one-year period required by rule 14a-8(b).
' Accordmgly, we will not recommend enforcement action to the Commission if IBM |/
omits the proposal from 1ts proxy materlals m rehancc on rules 14a 8(b) and 14a-8(f) v

Kurt K. Murao
Attorney Advisor

"vmes




